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CRIMINAL CODE AMENDMENT BILL (NO. 2) 2013 
Second Reading 

Resumed from 11 September. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [2.09 pm] — in reply: At the 
conclusion of the debate yesterday evening, I was about to get on to the rationale underlying the choice of 
six months as the minimum mandatory term of imprisonment in the event that a police officer or other public 
officer is assaulted in the course of his or her duties and suffers bodily harm. I have already made some reference 
to one of the constraints upon judicial discretion introduced in 2003 by the then Labor government by an 
amendment to the Sentencing Act 1995. The amendment to section 86 of that act put a limit of six months’ 
imprisonment as the minimum term able to be applied to an offender liable to imprisonment under our criminal 
law. Notwithstanding the penalties under our Criminal Code and other legislation dealing with criminal acts that 
are punishable by imprisonment, there is a bottom limit of six months prescribed by section 86. In the choice of a 
mandatory minimum term of imprisonment the government is constrained by the minimum of six months’ 
imprisonment unless it amends section 86 to change that philosophy. That particular provision was part of a 
more general strategy, which I will not dwell on as it starts to grow outside of the scope of what we are dealing 
with, that dealt with the reduction in prison population—an objective of the then Labor government—by 
adopting a variety of strategies. Some were adopted later and involved changing the rate for the expiation of 
fines imposed by courts from a day’s imprisonment under a warrant of commitment for each $50 to a day’s 
imprisonment for each $250; prescribing that any fines for which one was subject to imprisonment for failure to 
pay or to engage in a work and development order be cut out concurrently with terms of imprisonment; and 
indeed that multiple fines be cut out concurrently with each other. An example of that particular philosophy is 
that if a person has four $250 fines imposed by the court, they can all be cut out by one day’s imprisonment, 
rather than four days’ imprisonment, which seemed to defeat the whole purpose of paying a fine. If it can be got 
rid of fairly quickly, a person is not inclined to pay that amount or may refuse to complete or engage in a work 
and development order. At the time that was all part of a philosophy of emptying prisons and the setting of the 
six-month minimum term of imprisonment went part of the way towards that philosophy by eliminating short 
terms of imprisonment that were thought to be a drain on the corrective services system and that would not lead 
to any worthwhile benefit to the community. That is an argument we may have to have again at some stage. 
There is now an increasing view that the short, sharp shock–type of term of imprisonment may very well be 
beneficial in some cases, but that argument is for another day. That is why the six-month term was picked up and 
used as the baseline for punishments in cases such as this. 

I now go to the extension of the provisions to include youth custodial officers. I have already mentioned a 
particular rationale adopted by the government in 2008–09 that used three criteria for determining whether a 
particular class of public officer should be included in the concept of prescribed circumstances under sections 
297 and 318 of the Criminal Code. The first is, essentially, that they apply to a uniformed public officer. There is 
of course some variation to that theme, because it can be that a plainclothes officer or a detective will be 
protected by the same provisions if they are assaulted and bodily harm or grievous bodily harm is done to them 
in the course of their duties. It is essentially some form of recognition that the public officer concerned is a 
representative of the community and discernible by virtue of their wearing a uniform or some other indication of 
their authority and public status.  

Second, they apply to categories of officers who face violence in the everyday intrinsic path of their public 
duties. Police officers are the obvious examples, as are prison officers, and that is of particular relevance in the 
context of the bill we are dealing with. This also applies to transport security officers under the Public Transport 
Authority Act, ambulance officers and court security officers. It applies to ambulance officers because they tend 
to turn up at scenes where people are injured, not only by way of misadventure, but as a result of violence. 
Ambulance officers often work closely with police and other types of security officers when there are acts of 
violence and they unfortunately have to clean up the mess afterwards and deal with people who may be 
intoxicated by liquor or some drug or who are simply violent and belligerent.  

The third criterion that applies is when there is some statistical evidence demonstrating that the type of officer 
has the greatest need because of the numbers of existing violent offences committed against them and the 
sentencing practices adopted by the courts may be erring on the side of leniency towards offenders rather than 
imposing appropriately condign punishment. One of the objectives of sentencing is, of course, not only to protect 
the community from a particular offender by way of imprisonment and impose sentences and penalties that may 
be facilitative of rehabilitation of offenders, but also to deter offenders, either in a particular case or generally, 
from a course of action and to punish people for their crimes. As I mentioned, one category of public officer this 
applies to is prison officers. One of the categories of public officer included in the concept of prescribed 
circumstances was that of officers dealing with violent offenders on a day-to-day basis in our prisons and 
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custodial institutions. At the time it was not thought necessary or appropriate, because of the third criteria I have 
mentioned, to include youth custodial officers. I say that against the background of the controversy that these 
measures generated at the time they were first introduced and the opposition of certain members of not only this 
place, but also the other place to the idea of any mandatory minimum terms of imprisonment and the confusion, 
in a sense, of just how many different categories of public officers ought to be included within the scope of 
prescribed circumstances. There were suggestions—in the other place at least, I am not sure whether they were 
reflected in debate here—to include nursing and hospital staff. Some pointed questions were asked in the other 
place about why the government was not offering the protection of this legislation to hospital staff. There were 
proposals to include teachers within the scope of prescribed circumstances. I have already indicated the problems 
inherent as a matter of public policy in including teaching staff within this, particularly if it were thought that 
there was a danger of unnecessarily, and in unwarranted circumstances, including juveniles in mandatory 
minimum sentencing schemes that would result in mandatory detention for months. The government opposed 
any amendment that would include teachers within the scope of prescribed circumstances, but at the time, 
because of the limited scope that the government thought appropriate for this new venture into reforming 
sentencing legislation, the line was drawn to exclude youth custodial officers. There was a protest outside 
Parliament, probably a little earlier than this time last year, in which custodial officers also sought to be included 
within the scope of the “protection”—I use the term advisedly—offered by sections 297 and 318 of the 
Criminal Code. The Minister for Corrective Services at the time was persuaded that as a matter of principle there 
was a case for that, and that was adopted as government policy. The government made a commitment to do that; 
hence the production of this bill.  

Hon Nick Goiran adopted a somewhat different approach in his comments on the bill to deciding whether there 
was a sufficient case to widen the scope of prescribed circumstances and categories of public officer to include 
youth custodial officers. He went into some analysis of the figures relating to assaults on youth custodial officers 
and the like. I will not go through that exercise again. He outlined at quite some length the exercise that he 
embarked upon to obtain figures relating to the numbers of assaults and prosecutions. I suggest that that does not 
necessarily reveal the full picture as to the risk posed to youth custodial officers, nor is it the only way to 
approach the issue. For example, one does not look at a potential hiatus in the law and say, “There have been no 
prosecutions that have failed or are likely to have been pursued.” If that gap was not there, one looks at it and 
sees whether, as a matter of principle, it is an anomaly that ought to be corrected in anticipation of a problem 
arising. It is not quite on point as an example—no analogies are entirely—but if, for example, there were certain 
laws related to child pornography that for some reason or another covered the age groups up to 13 years but then 
for some reason jumped to 14 years and up to 18, one would not just simply look at the number of cases that 
were likely to fall within the 13–14 age groups. If it is an anomaly that needs to be fixed as a matter of principle, 
and is consistent with principle, it is something to which the legislature should give its attention as the need 
arises. In this case youth custodial officers have quite properly made their case that they face similar risks to 
other officers performing similar duties. Prison officers as a matter of course deal with potentially violent 
offenders as an intrinsic part of their everyday duties. They deal with people who are confined in institutions and 
where feelings may run high. They face similar risks to prison officers. From time to time they may work 
alongside prison officers in the course of their duties. It must be noted that by extending the scope of prescribed 
circumstances in the manner proposed by the bill, we are not including youth community officers but only 
custodial officers who work within a detention-type environment.  

[Quorum formed.] 

Hon MICHAEL MISCHIN: The government does not propose to extend the scope of categories of officers to 
officers who may deal with young offenders in the community, but will limit the change in scope to youth 
custodial officers. From time to time prison officers may work alongside youth custodial officers in the course of 
their duties. It was the case, for example, during the Banksia Hill Detention Centre riots some time ago that 
youth custodial officers were also working with prison officers. That exposed the anomalous situation of 
excluding youth custodial officers from the scope of this legislation. It may very well be that in the course of 
trying to suppress unruly juvenile inmates in that detention centre, a prison officer and a youth custodial officer 
working alongside each other would be assaulted and bodily harm done to each.  

The DEPUTY PRESIDENT (Hon Brian Ellis): There was a malfunction of the bell. The Attorney General has 
the call.  
Hon MICHAEL MISCHIN: Is that 10 hours or 10 minutes?  

The DEPUTY PRESIDENT: The time can be taken from the screen. 

Hon MICHAEL MISCHIN: Prison officers and youth custodial officers may work side by side. Both may be 
assaulted by the one inmate and similar harm done to both officers. As a result of the assault, that juvenile 
inmate would be liable to three months’ detention for the harm done to the prison officer but will not be required 
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to serve out a period of mandatory detention at all for the assault on the youth custodial officer. It is appropriate 
that those sorts of anomalies be addressed and dealt with, which is what this bill proposes to do.  
Hon Sue Ellery raised the subject of a police union report on the performance of the mandatory sentencing 
regime that has been in place since 2009. The report is titled “Mandatory Sentencing Report” and it was prepared 
by the Western Australia Police Union of Workers in April 2013. It is appropriate that I clarify some of the 
issues raised in that report. It is fair to say that the authors of the report were critical of the regime; they were not 
critical of the concept of mandatory minimum terms of imprisonment as a consequence of assault that causes 
bodily harm or grievous bodily harm to police officers, but of the way that prosecutions were conducted. The 
report questions whether laws were being enforced in the way intended and in the appropriate manner. That 
reflects directly on the efficacy of the sentencing regime that is set out in these sections of the code and that is 
the subject of the bill.  

It is important that I correct a number of misunderstandings that arise from the report. The report seems to 
proceed on the basis that any bodily harm suffered by a police officer should result in a prosecution and every 
prosecution should result in a term of imprisonment. Those are not necessarily valid bases upon which to analyse 
the effectiveness of the legislation. I do not want to go through the report in detail. That would be a pointless 
exercise for a variety of reasons, but I feel it is important to make some comment about the report and the extent 
to which it ought to be regarded as authoritative. In the first place, I was not readily able to find—it may not 
even be in the report—any identification of the authors of the report. Although there are significant footnotes on 
some aspects, much of the material seems to have been extracted through anecdotal evidence and interviews that 
are not supported by readily traceable references. The tone of the report is very much one of a submission or an 
argument rather than a dispassionate and objective assessment. The report also contains some significant 
inaccuracies, which cast doubt on the rigour with which the information in the report was checked. I refer to 
“Background to the legislation” on page 4, which reads in part — 

… the catalyst for the West Australian Parliament to amend existing legislation occurred when the 
public perceived that justice was not served in the case of Constable Matthew Butcher.  

It may have been one of the factors that gained prominence at the time and caused the community concern. The 
consequences for Constable Butcher were grave and one may have one’s own opinion on the results in that 
prosecution, but in the end the accused persons in that case were found not guilty of any assault on the constable 
and were acquitted; therefore, the question of what sort of sentence ought to be imposed on them was a moot 
one. The report goes on to state — 

After 18 months of debate in the Legislative Assembly and Legislative Council of WA Parliament, the 
Criminal Code Amendment Act 2009 (No. 21 of 2009) … was enacted on 21 September 2009 …  

That is not right. The bill was introduced in Parliament on 4 December 2008 and was passed on 10 September 
2009 and given royal assent. From 4 December 2008 to 10 September 2009 is nowhere near 18 months by my 
calculations. That is not even a full year, so I am not sure how the authors did that calculation. That is the start of 
a number of areas of doubtful data. The report goes on in emotive terms to refer to the campaign that the 
government conducted to promote the fact that the legislation had been passed as somehow being something that 
the legislation did not meet. When we reduce concepts to advertising banners or slogans, we lose a bit of detail 
and nuance. In the report’s conclusion at page 53 the authors write — 

To make a public statement that “a very strong message" has been sent by the Government to the 
community, by way of a legislation that promises to send those to jail who "assault and cause bodily 
harm to a Police Officer ... No ifs, ands or buts", is an insult to the Police Officers who have 
experienced life-altering assaults and then watched as justice was not served.  

Rather than being a dispassionate, objective and clinical approach to analysing how rules have operated, it is an 
emotive, subjective and not particularly accurate one. The advertising campaign—other mentions of it are 
made—was robust. This is an A4 version of something that took up a full page in the newspaper — 

Assault a police officer, go straight to jail.  

It does not state anything about doing bodily harm, but one would hope that police officers understood that, 
given that they are there to enforce the law and were not naive enough to rely on an advertising slogan that was 
intended to attract attention. One would also hope that they read a bit further, where it stated — 

There has been an alarming increase in assaults on our police officers—the men and women who risk 
their lives to protect us.  

New laws ensure that an offender found guilty of assault causing bodily harm to a police, ambulance or 
prison officer, transit guard or court security worker, will go to jail. 
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It then goes into the details on how that law is applied. I am therefore not sure where the insult comes from if 
one of those police officers looking to understand the legislation—hopefully police officers would look to 
understand the legislation and not rely on an advertising slogan—has trouble reading further into the next few 
paragraphs. Saying that this sort of thing is an insult to people, because they relied on a newspaper headline or an 
advertising grab line to attract attention to a more substantive explanation of how the law worked, does not meet 
the expectations that a casual read of the headline would suggest is an insult to people and is a bit of a long bow 
to draw. Otherwise the report lacks some significant analytical rigour. It is fair to say that some of the cases set 
out in the report do not support the thesis or make out a case for blaming the prosecuting authorities for an 
alleged failure to apply the law. 

A considerable amount of effort has been devoted in the report to attacking the Office of the Director of Public 
Prosecutions and its police prosecutions consultant for the manner in which they have applied prosecutorial 
discretion in the case of prosecutions or complaints made under sections 297 and 318 of the Criminal Code. In 
order to dispel some of those misconceptions that have been raised in the report referred to by Hon Sue Ellery, I 
think it would be worthwhile if I were to outline how in fact it did work at the time the report was compiled. In 
the first place the Commissioner of Police, not the Director of Public Prosecutions, conducts summary 
prosecutions in Western Australia. In the event that legal advice is required regarding the prosecution of 
summary matters—that is, matters not dealt with on indictment but dealt with before the Magistrates Court or the 
Children’s Court—the State Solicitor’s Office provides that advice and appears on behalf of the police 
complainant. 
Furthermore, in the event of an appeal to the Supreme Court—almost invariably an appeal to a single judge of 
the Supreme Court of Western Australia from a magistrate’s decision in a summary matter—the State Solicitor’s 
Office, not the Director of Public Prosecutions, represents the complainant. The prosecutors from the office of 
the DPP do not appear in the summary jurisdiction, except at committal mentions in Perth Magistrates Court in 
Stirling Gardens to deal with cases of homicide, armed robbery, arson and the like that are committed to the 
Supreme Court. The prosecutors do not appear in the Magistrates Court to prosecute summary matters—or did 
not at the time. Occasionally, due to the complexity of an offence that may go each way—that is, one that may 
be dealt with on indictment or summarily—the office of the DPP would conduct the prosecution. That often 
happens in Corruption and Crime Commission matters. 

The only exception to those processes that I have outlined was the presence of a consultant state prosecutor of 
very senior rank at the DPP in Perth Magistrates Court up until the discontinuance of that practice on 30 June 
2013. That consultant state prosecutor and one or two staff members under his supervision who were answerable 
to him had a particular role. As I say, the process has changed since 30 June this year, but since the police report 
deals with it, I will address the procedure that was current at that time. 
The decision-making process was quite a refined one. In accordance with the decision-making process that had 
been put in place not only by the DPP, and executed by the consultant state prosecutor attached to Perth 
Magistrates Court, but also in conjunction with the Commissioner of Police and his officers, a charge of 
assaulting a public officer would be referred to the consultant state prosecutor at the prosecuting division Perth—
or the PDP as it was called for short—by a police prosecutor, or in some cases by the investigating case officer. 
A member of the prosecuting division Perth paralegal team would send a standard email to the case officer to 
provide additional information and evidence, including medical reports, certificates, any photographic image of 
the alleged victim and a statement from the alleged victim setting out how the injury was inflicted as well as how 
the injury affected the alleged victim. In other words, the police officer victim would be asked to state what sort 
of pain, discomfort or interference with health he or she had experienced as a result of the assault. It is of 
importance to determine whether the harm done was in fact bodily harm within the meaning of the Criminal 
Code. There may be quite a number of types of assault that cause pain but no bodily injury of such a nature that 
would interfere with the health or the comfort of the person who suffered the injury, and that is the criteria for 
determining whether there was any bodily harm. 

As I have already mentioned, not every assault does bodily harm, and assaults per se do not result in an accused 
falling under the jeopardy of section 318 of the code. It is only when bodily harm is done that offenders make 
themselves liable for prosecution under section 318. A decision on whether to prosecute for an offence under 
sections 297 or 318 of the code is not made until all the additional evidence is received, including the alleged 
victim’s statement. After all the additional evidence is received, the consultant reviews the evidence with a view 
to making an assessment of the injury sustained by the victim and exercises his prosecutorial discretion in 
accordance with approved guidelines as well as the prosecuting policy and guidelines, which in essence set out 
the criteria to be adopted. I will come to some of those in a moment, but the prosecutorial power is exercised 
only if the circumstances of an individual case meet three essential criteria. The first of course is that there must 
be a prima facie case—that is, sufficient direct or indirect evidence to establish each of the essential elements of 
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the offence charged. I will have something to say about that in a moment as well, as a way of explaining the 
results in some of the cases that have achieved publicity as a result of the WA Police Union report.  
The second essential criterion is that there must be a reasonable prospect of achieving a conviction. It may be 
that there is sufficient basic evidence to support each element of an offence, but there may be other evidence that 
would establish a defence or some exculpatory factor that would qualify the prima facie evidence and, on 
weighing it up, if the matter were brought to trial, there would be no reasonable prospect of a conviction. That is 
a matter of judgement based on experience as well as knowledge of the law and the rules of evidence. Some 
evidence, for example, may be prima facie admissible but may be excluded in certain circumstances and, hence, 
not available, and so would diminish the prospects of a conviction.  
Lastly, the prosecution must be in the public interest. The DPP’s statement of prosecution policy and guidelines 
sets out at length the various factors that a prosecutor would weigh up in determining whether a particular 
prosecution was in the public interest. It may be because of the trivial nature of the offending, it may be a factor 
involving the age of the accused—being either particularly young or particularly old—whether some alternative 
method of dealing with the case is appropriate and available that would lessen the need or value of taking 
prosecutorial action, which is a fairly extreme step. The attitude of the person making the complaint would be 
relevant but not determinative—there are various factors. It may be because of the penalty available in a 
particular case—I am not talking about the ones we are dealing with but as an example of how the public interest 
is determined. It may be that the weighing up of the penalty that is likely to be achieved by a long and 
complicated prosecution does not warrant the expenditure of resources towards that end. It may be that the law 
has changed since the charge was laid and so would render the point of the prosecution moot—it may be 
technically available but there may be no point in doing it if the legislature has seen fit to abolish a certain 
offence in the meanwhile, and things of that nature. Those are the three things that are taken into account in 
every prosecution and would be applied by the consultant in this case.  

In considering his decision, the consultant would review the evidence with a view to making an assessment of 
the injury sustained by the victim and exercise the discretion under the approved guidelines to decide whether a 
charge of that nature—whether one under section 297 or section 318—is to proceed, and if a charge is to be 
pursued, whether one alleging bodily harm is warranted in the circumstances or whether that should be removed 
as a pleaded element of the offence. In cases of section 318 and 297 prosecutions, the focus is on the injuries 
themselves rather than the manner in which they were inflicted. In most cases the degree of injury will determine 
the appropriate charge. To this end, although an injury that is more than transient or trifling can be classed as 
bodily harm, regard must be had to the objective of the approved guidelines, which is to ensure that the infliction 
of minor injuries does not result in mandatory prison sentences. Again, that is a sensible approach that is 
consistent with the government’s objectives and also with the concerns raised by the opposition and the Greens 
during the course of the debate. Accordingly, the consultant makes an assessment of the seriousness of the 
injury, which is placed on a spectrum of seriousness from very minor to very serious. Relevant factors include 
any significant medical intervention and/or any permanent effects that have resulted from the injury. A 
consultant would generally not approve, or would not have approved—the same criteria apply now but the 
process has changed a bit—prescribed circumstances–type prosecutions under sections 297 and 318 in the case 
of grazes, scratches, abrasions, minor bruising, swellings, reddening of the skin, superficial cuts or black eyes.  

Taking into account those criteria, the consultant made a preliminary decision to either approve a prosecution 
under section 297 or 318 or remove the circumstances regarding bodily harm from the charge. The consultant 
then provided the inspector at the police prosecuting division in Perth with copies of the evidence provided by 
the case officer, including the victim’s statement, any medical reports and certificates, any photographic images 
of the injuries and any other relevant materials, with a view to the police inspector providing his input into the 
decision-making process. The consultant state prosecutor then conferred with the inspector to ascertain his views 
and to attempt to reach some consensus on the exercise of the discretion as to whether to proceed with a charge 
under section 297 or 318 in prescribed circumstances. In most cases there was a consensus as to whether the 
charge is to proceed or whether another charge was to be pursued. In the case of a lack of consensus, the 
consultant’s view prevailed.  

After the final decision was made, the case officer and the prosecutor who was to appear in court were advised 
by email of the decision. The case officer was requested to inform the victim of the decision. In the event that the 
decision was to remove the allegation of prescribed circumstances, the prosecutor made an oral application in 
court to amend the charge accordingly. The conduct of prosecutions for such matters under sections 297 and 318 
of the Criminal Code is a matter for the police commissioner. The ultimate decision is with the police 
commissioner. The DPP does not take over the prosecutions under the directors’ powers under section 11(1)(b) 
of the Director of Public Prosecutions Act 1991. The involvement of the consultant was one of providing 
counsel, and the Office of the DPP was not involved given that the prosecution was conducted by police 
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prosecutors. However, given the presence of the consultant in the police prosecuting division, Perth, he does 
provide counsel, assistance and advice within the scope of those guidelines and procedures.  

Turning now to the complaints set out in the police union report published in about April 2013, I understood that 
only a small proportion of cases involving assaults on public officers in prescribed circumstances had been 
referred to the prosecuting division, Perth in the three and a half years of the legislation being in force. In total, 
there have been only 143 referrals to the PDP, of which 119 or so victims were police officers, so not all those 
matters involved police officers as opposed to other types of public officers. There are also, of course, charges of 
assault on police officers for which there is no allegation that the officer was injured, so those charges would not 
be referred to the prosecuting division, Perth at all because there is no question of deciding whether prescribed 
circumstances could be alleged or whether it was appropriate to do so.  

Charging for such offences is a matter of discretion for the police who make a determination as to whether or not 
prescribed circumstances are applicable, as well as a question of downgrading charges. There are no 
shortcomings in respect to the legislation. The worst complaint that could be made is that somehow the processes 
in place are not adequate to support its intent. As of 30 June this year, in accordance with new procedures, the 
Office of the Director of Public Prosecutions consultant state prosecutor no longer considers charges of assault 
against police officers in prescribed circumstances. They are now considered by a police prosecuting division 
three-member panel comprising a senior solicitor, a regional coordinator and an assistant divisional officer.  
That is the background to some of the criticism and some of the mistaken views about how the process was 
being applied. For starters, the report must be read in the light of that. The report also contends that statistics 
show that there had been an initial decrease in assaults against public officers after the legislation was introduced 
and that that has since been reversed. I understand that that claim was made based on a slight increase in the total 
number of assaults in the third year after the laws were passed when compared with the second year. In the 
second year there were 850 assaults against police officers and 892 in the third year. If we look at appendix A of 
the police union report, we will see that there has been an overall 33 per cent reduction in the number of assaults 
on police over a four-year period, from 1 346 to 892 per annum. It is incorrect for the police union to suggest 
that the initial decrease has been reversed. One could only say that if the minor increase is seen to continue in 
that fashion as a trend over the next couple of years. It is true to say that there has been a small increase, but a 
very small one when the 33 per cent overall reduction in the number of assaults over a period of years is 
considered. No trend at all is evident. It is incorrect to say, as Hon Sue Ellery said, that the legislation has not 
delivered what it wanted to deliver, especially the general deterrence on harming public officers. I think that an 
overall reduction of 33 per cent over four years in the number of assaults is a significant, noteworthy and 
meritorious reduction. 

This brings me to the assertions made from time to time that the legislation has not worked and that mandatory 
minimum prison terms “do not work”—whatever that might mean. I can understand someone saying that their 
toaster does not work because it means that it does not toast bread, or their car does not work because 
presumably their car did not travel from point A to point B. But to determine whether legislation works means 
having to identify what it is that that legislation is intended to do. One cannot say that our murder laws do not 
work because there happen to be a certain number of murders each year. One could say that they work very well 
in the context of a generally law abiding society where not everyone feels that they can kill their neighbour 
without sanction whenever they get on their nerves. So to say that these laws have not worked is meaningless, 
unless one determines what it is that they are supposed to have done. At the time that these laws were introduced 
in 2008 and passed in 2009 after robust debate it was never said that they would reduce the number of assaults 
against public officers to zero. That would be an absurd claim because that would not be achievable. One can 
only hope in criminal law to set standards, provide consequences and ensure that those consequences are meted 
out and that those standards are maintained as much as possible. That is what this legislation has sought to do 
over the last several years, although we cannot foreshadow the results of the review of the legislation—that is 
imminent. The indications are that it has done a fair bit of good in this field. Some improvement may be 
necessary; I will wait and see. Certainly, it has “worked” to some degree. It has resulted in a significant 
reduction in assaults against public officers. Why that may be the case, one can speculate. However, I would 
suggest that it comes down to the objective of restoring confidence, not only in members of the community, but 
in public officers as well as confidence and assuredness on the part of potential offenders that if a public officer 
is harmed in a significant way, not a trivial harm, but significant bodily harm or grievous bodily harm, they will 
suffer imprisonment. Hence, do not touch police officers. 

I would suggest to Hon Lynn MacLaren that these provisions are indeed an effective deterrent. Within realistic 
bounds they have achieved their purpose. Whether they will continue to achieve their purpose is something that 
the future will reveal but certainly to date they have done more good than harm. The point was also made that 
these provisions extending the protection of prescribed circumstances to youth custodial officers will not be 
viable because it only applies to those aged 16 and over but under the age of 18. It is true that youth custodial 
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officers will tend to be working in environments where they will be dealing with juveniles younger than 16 years 
of age. A policy decision was made to keep it consistent with the nature of the philosophy underlying general 
assaults on police officers and prison officers. One can debate whether it ought to include children younger than 
16; it is not an argument that I would like to have at the moment and I do not propose any amendments to the 
Criminal Code to extend the scope downwards in terms of age. One has to be realistic about these things. 
However, 16 to 18-year-olds can be very violent offenders. They tend not to be in detention centres and under 
the management of youth custodial officers unless they are in there for serious offending. Notwithstanding the 
comments made after the Banksia Hill Detention Centre unrest about fast-tracking juveniles through the system 
and that so many are in there who will not ultimately go to jail and that they are in there for trivial crimes, that is 
not the case at all. Something like 50 juveniles are in there just on remand for offences at the upper end of 
seriousness in the Criminal Code, such as murders, sexual assaults, armed robberies and assaults involving 
serious harm. Those on remand are too much of a risk to the community or to themselves to be allowed out on 
bail, because they are the subject of serious crimes of that character; they may be recidivist offenders, so there is 
no guarantee that they will abide by bail conditions that require them to stay out of trouble pending trial; or they 
may be itinerant and without any family support that can keep control of them. It would be naive to think that 
because someone is under the age of 18 that they are not, in some cases, a serious danger to themselves and to 
others, and the behaviour during the Banksia Hill riots is an indication of that. 
The report by the police union urges a number of things, such as using courts rather than decisions being made 
by prosecutors, for example—mantras such as that. This ignores the fact that a criminal prosecution, whether it 
be one for an assault against a public officer or an assault against a public officer that does bodily harm or 
grievous bodily harm to a public officer, is still essentially a prosecution and is dealt with on the same basis that 
any other prosecution is dealt with; that is, there must be prima facie evidence that satisfies each essential 
element of the offence, there must be a reasonable prospect of conviction, and it is in the public interest to pursue 
the prosecution. Because a public officer is concerned, or police officers in particular, a prosecutor does not 
abrogate his duty and responsibility and simply say that whatever the allegation—no matter how flimsy the 
evidence, no matter what evidence may be excluded in the event of a challenge to its admissibility, or for any 
other reason—it should be sent off to the courts regardless, because that would be an abrogation of the 
responsibility to act in the public interest, using the very significant and important powers available to 
prosecutors under our criminal justice system. From time to time, it may be that charges have to be either 
withdrawn or downgraded, depending on the quality of the evidence, the prospects of conviction and so forth, 
just as from time to time charges may be upgraded. There has been some publicity about the report, and this is 
germane to the question of how these laws are applied.  

A number of cases were mentioned as supposed illustrations of how the laws were not applied to meet the 
expectations of police officers, and criticisms were made of the Director of Public Prosecutions and the 
prosecuting division in Perth for decisions in particular cases. One case, for example, appeared in The Weekend 
West of 13 April this year alongside a large photograph of a female officer who had been injured. I will not 
mention names, but criticism was attached to the article with that illustration. That case involved a female 
accused. Despite criticism of the way the DPP or the police prosecuting process had operated, that particular case 
was never referred to the prosecuting division in Perth. The accused had been charged with assaulting a public 
officer but not in prescribed circumstances. It appears from the police union report that the victim’s superiors 
made a decision not to charge the accused with prescribed circumstances, so if any criticism is to be directed 
anywhere, it should be to the police officer’s superiors and not to the DPP or the prosecuting division in Perth. 
The decision did not involve the consultant or the prosecuting division in Perth, which one might have assumed 
having read the police union report and the newspaper report of it. 

Another case was mentioned in an editorial in The West Australian of 15 April. It involved an accused whose 
name I will not mention. On 24 September 2011, after obtaining the standard additional evidence and 
information from the case officer, the consultant state prosecutor approved the pleading of prescribed 
circumstances. However, it was later ascertained that the charge was downgraded on the trial date of 10 October 
that year by a police prosecutor from the Midland prosecuting branch, without reference to the consultant—so 
the criticisms of the process should be rather a criticism of what happened at the police prosecuting level. The 
decision to downgrade was reached without reference to the consultant; it was made following consultation 
between the victim police officer and the investigating officer, and after negotiations with the defence. Although 
the prosecutor considered the prosecution case was sufficient, he had concerns about the ability of the 
prosecution to negate a defence of accident at trial before the presiding magistrate. Although the prosecution 
case was that the accused deliberately slammed the screen door on the victim’s hand. thereby injuring her, the 
defence case was going to be that it was an accident at law, and Midland prosecuting was later directed not to 
downgrade a charge of this nature without direct consultation with the consultant state prosecutor or the 
inspector from the prosecuting division in Perth. That illustrates one of the reasons a charge may not proceed. 
Although there may be prima facie evidence that meets the elements of the offence, a potential defence available 
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to the evidence results in an assessment that there may be no reasonable prospect of achieving a conviction and 
hence a prosecution ought not proceed.  

A second case mentioned in The West Australian of that day involved a male accused—again I will not mention 
the accused’s name. Records of the prosecuting division, Perth, show that the case was not referred to them until 
September 2011, by which stage the accused had appeared in court six times with the next court listing on 
7 October 2011. The standard request for additional evidence and information was made of the case officer, who 
noted that the most serious injury the police victim had sustained was a back injury. After the consultant and the 
inspector conferred it was agreed that because of a paucity of medical evidence confirming the nature of the back 
injury, a final decision would be deferred until additional legal evidence was available from the police officer’s 
treating doctors. On 30 September, while the consultant state prosecutor was on leave, the case officer forwarded 
the medical report to the inspector, prosecuting division, Perth, but it lacked any specific information regarding 
the back injury; and on 30 September the police inspector decided that prescribed circumstances ought not to be 
approved based on lack of supporting medical evidence. Accordingly, the accused did plead guilty, but to a 
downgraded charge, and was eventually placed on an intensive supervision order. Again, despite criticism from 
the WA Police Union that led to those reports in the newspaper, it was a case of an inadequate amount of 
evidence being provided by their own members that was necessary to sustain a prosecution.  

Lastly, a third case mentioned in The West Australian editorial involved a female accused. The police victim was 
bitten by the accused in a lockup; and the injury was depicted in a smaller photograph in The Weekend West on 
23 August 2011. After receiving standard evidence and information, the consultant approved the pleading of 
prescribed circumstances, thus bringing the offender within the mandatory sentencing provisions of the code. 
However, at the time the decision was made, he had not had the benefit of viewing some closed circuit television 
footage of the incident in the lockup, which depicted the accused’s assault upon the police victim. If he had 
viewed the footage, he would have recommended the charge be discontinued rather than proving the element of 
prescribed circumstances, because he took the view, on viewing that footage, that the police officer’s conduct 
towards the accused cast considerable doubt on the ability to prove the element that the victim was performing a 
function of her office in the seconds leading up to the assault. It is an element of the offence under 
sections 298 and 318 of the code that the officer must be performing a function of his or her office. In this case, 
it appears from the footage it is plainly arguable that there had been an altercation between the two and a 
question of whether or not there was reasonable prospect of conviction, and particularly proof of that essential 
element of the offence. Notwithstanding that view, a senior solicitor from the prosecuting division, Perth, 
continued to negotiate with defence counsel to achieve a positive outcome and put an offer that the prosecution 
would accept a plea of guilty to assault occasioning bodily harm or even common assault, neither of which has 
an element that the victim was performing a function of his or her office. The accused was also charged with 
several other offences which were the subject of plea negotiations, including assaults on two other public 
officers. At some stage during negotiations at the court, the accused absconded, was later arrested, appeared in 
court, pleaded guilty to the other charges and maintained a plea of not guilty in respect of the charge of assault of 
a public officer against the police officer at the lockup. With knowledge of the consultant state prosecutor’s view 
about the lack of reasonable prospect of conviction and taking into account the accused’s pleas of guilty to other 
charges, the senior solicitor authorised the charge of assault to be discontinued by the police prosecutor in court 
and later completed the written authorisation to do so. Once again, although on the face of it a serious case, the 
results are entirely explicable and the case was dealt with in accordance with appropriate guidelines and accepted 
principles of the exercise of prosecutorial discretion and with considerable consultation with relevant officers 
within WA Police.  

I have exhausted the issues raised. 

Hon Sue Ellery: And me!  

Hon MICHAEL MISCHIN: I am quite happy to assist by further information in areas that may be troubling 
members of the house. I have canvassed the major points. I accept I have spoken at quite some length on areas 
such as judicial discretion and the like, but as I mentioned this has been controversial legislation. This is a small 
addition to it. As the Deputy President pointed out yesterday, there are only a few clauses in the bill, but quantity 
is not necessarily indicia of quality. Foreshadowed amendments to the Australian Constitution involve the 
addition of only 13 words, yet I expect that would have occupied considerable debate, and many more words on 
the subject than that. If members ever want to know the relative value of words, they need only look at the 
Ten Commandments and take the word “not” out of and add the word “not” to a few commandments and they 
will see the significance that even a small change may make.  

This has been controversial legislation and in my judgement it was appropriate to deal with some of the 
principles that underline and inform the use of this particular weapon in the armoury of criminal law and the 
administration of justice to enable the community’s expectations and the legislature’s intentions to be realised in 
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the case of keeping public order and protecting members of the community, in this case public officers who 
represent us in difficult circumstances. On that note, I commend the bill to the house and move that it be read a 
second time. 

Question put and passed. 

Bill read a second time.  
Leave granted to proceed forthwith to third reading.  

Third Reading 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [3.30 pm]: I move — 

That the bill be now read a third time. 

HON LYNN MacLAREN (South Metropolitan) [3.31 pm]: The Greens oppose this legislation. I want to 
affirm what the bill intends to do. Youth custodial officers perform crucial and challenging roles, and they are in 
close contact with serious offenders under demanding conditions. They are subject to violent assault and the 
prevalence of assaults is a matter of concern. They have a detrimental effect on officers, their families and 
corrective services as a whole. The reason we oppose this legislation is that it is inadequate to protect youth 
custodial officers. I maintain that it is an ineffective deterrent. I have listened at length to the Attorney General 
and others speak in support of this legislation and they have clearly listened to my very brief contribution to the 
second reading debate in which I stated our opposition to mandatory sentencing. It is not just me who believes 
that mandatory sentencing is an inadequate deterrent; it is not only the Greens who oppose this.  

I will just take a couple of minutes, honestly, to provide other expert opinions on mandatory sentencing. We 
heard in the debate on the original bill that the Youth Affairs Council of WA believes that there is no evidence to 
suggest that mandatory sentencing acts as a deterrent to offending. We know that the Criminal Lawyers’ 
Association of Western Australia believes the same thing. It stated that it was opposed to the concept of 
mandatory sentencing and that it believes it is essential that sentencing judges or magistrates retain the discretion 
to impose a proper sentence. The Youth Legal Service also believes that mandatory sentencing will not work and 
opposes it. Ever so briefly I mention the restriction of judicial discretion. The Attorney General gave his opinion 
at length about the abilities to restrict it; however, with respect, I still disagree. My disagreement is based on 
advice from experts in the field. The restriction of judicial discretion displaces the judgement from the judicial 
officer to the police and prosecution, as outcomes are predetermined. Such a scenario is clearly undesirable and 
has previously received the attention of the High Court. I quote Chief Justice Barwick who commented in 
Palling v Corfield (1970) 123 CLR 52 at page 58 — 

It is both unusual and in general, in my opinion, undesirable that the court should not have a discretion 
in the imposition of penalties and sentences, for circumstances alter cases and it is a traditional function 
of a court of justice to endeavour to make the punishment appropriate to the circumstances as well as to 
the nature of the crime.  

In my contribution to the second reading debate I drew the chamber’s attention to the recent moves in the United 
States away from mandatory sentencing and I want to put on the record ever so briefly a quote from the US 
Attorney General Eric Holder. He said — 

“A vicious cycle of poverty, criminality and incarceration traps too many Americans and weakens too 
many communities,” … 

“However, many aspects of our criminal justice system may actually exacerbate this problem rather 
than alleviate it.” 

He went on to say that mandatory minimum sentences — 

“… breed disrespect for the system. When applied indiscriminately they do not serve public safety. 
They have had a disabling effect on communities. And they are ultimately counter-productive.” 

We do not oppose this legislation lightly and we do not oppose mandatory sentencing lightly. I remind members 
that the Greens were the only party to oppose the Criminal Organisations Control Act 2012, which contained 
mandatory sentencing provisions. Hon Giz Watson, the then spokesperson for justice for the Greens, moved an 
amendment to the Dangerous Sexual Offenders Amendment Bill 2012 to remove mandatory minimum 
sentencing provisions, which was opposed by all other parties and therefore defeated. We were the only party to 
oppose the minimum mandatory sentencing provisions in the Road Traffic (Miscellaneous Amendments) Bill, 
the Misuse of Drugs Amendment Bill 2011, the Road Traffic Amendment (Hoons) Bill 2009 and the Road 
Traffic (Miscellaneous Amendments) Bill 2012. We were the only party to oppose the Criminal Code 
Amendment Bill (No. 2) 2009, which contained mandatory sentencing provisions. During the state election Hon 
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Giz Watson, on behalf the Greens, promised to continue to oppose all proposed mandatory sentencing 
legislation. In closing, I agree with the Attorney General: we will continue to oppose these clauses and we 
oppose this bill. 

Question put and passed. 

Bill read a third time and transmitted to the Assembly. 
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